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INTEREST OF AMICI CURIAE1 

Amici are obstetrician-gynecologists (“OB/GYNs”), including maternal-fetal 

medicine specialists (“MFMs”), who have dedicated their lives to helping people 

through some of the most important moments of their own lives. This has included 

delivering babies, supporting patients through the miscarriage of a cherished preg-

nancy, and providing an abortion that enables a patient to have a healthy child in the 

future. 

Importantly, amici have done this vital work in states with high levels of ma-

ternal mortality, with a dearth of abortion providers, and where abortion providers 

are routinely targeted and harassed2—all because their conscientious or religious 

convictions compel them to use their training and talents to help people in need. 

Dr. Caitlin Bernard is an OB/GYN who is fellowship-trained in Complex 

Family Planning. She provides clinical care at Indiana University Health Hospital 

and is an Assistant Professor of Clinical Obstetrics & Gynecology at the Indiana 

University School of Medicine. Dr. Bernard provides general OB/GYN, 

 

1 Amici have obtained the consent of all parties to file this brief. Pursuant to Rule 
29(a)(4)(E), no counsel for any party authored this brief in whole or in part, and no 
person or entity other than amici or their counsel contributed money intended to 
fund the brief’s preparation or submission. 
2 See Recent Cases on Violence Against Reproductive Health Care Providers, U.S. 
DEP’T OF JUSTICE (last updated May 30, 2023), https://www.justice.gov/crt/recent-
cases-violence-against-reproductive-health-care-providers.  
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contraception, and miscarriage care. She also provides abortion care to the extent 

permitted by the narrow exceptions to Indiana’s abortion ban.3 Although Dr. Bernard 

is not a member of any organized religious sect, she fundamentally believes as a 

matter of conscience that all people are born with inherent value and dignity, and are 

thus entitled to equal compassion and respect. 

Dr. Lauren Miller is an MFM and has a Master of Public Health. She provides 

clinical care in Denver, Colorado. She also serves as an assistant professor at a uni-

versity in Denver. For over five years, she practiced and taught at several hospitals 

in Boise, Idaho. In fact, she hoped to establish the first-ever OB/GYN residency in 

Boise when her children were older. Last year, however, Idaho’s abortion ban forced 

her to move her home and practice to Colorado by criminally prohibiting her from 

providing the standard of care to vulnerable patients and limiting the medical care 

that Dr. Miller herself would be able to obtain if she became pregnant. Although Dr. 

Miller is not a member of any organized religious sect, she has a sincere conscien-

tious belief that people’s bodies belong to them and that they should be able to 

choose what to do with their own bodies. Dr. Miller also believes as a matter of 

conscience that human beings are interconnected and that they have a duty to support 

one another and their communities. 

 

3 See Ind. Code Ann. §§ 16-34-2-1(a), 16-18-2-327.9. 
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Dr. Leilah Zahedi-Spung is an MFM who also provides family planning and 

general OB/GYN services in Denver, Colorado. She also serves as an assistant pro-

fessor at a university in Denver. Dr. Zahedi-Spung, who identifies as a Southerner 

and for whom it was important to remain in the South, practiced and taught in Chat-

tanooga, Tennessee until last year. Tennessee’s abortion ban forced her to relocate 

to Colorado by criminally prohibiting her from providing the standard of care to 

vulnerable patients.4 Dr. Zahedi-Spung was the last abortion provider left in Chatta-

nooga. Although she does not identify with any organized religion, Dr. Zahedi-

Spung deeply believes as a matter of conscience that people are born equal. This 

central belief, which she inherited as the daughter of a Persian immigrant, obligates 

her to help people without judgment and to combat inequality, including systemic 

racism. 

Dr. Nikki Zite is an OB/GYN who practices at University of Tennessee Med-

ical Center and is Professor, Vice Chair of Education and Advocacy at the University 

 

4 See Tenn. Code Ann. § 39-15-213(b), (c)(1), (c)(2). On October 17, 2024, a 
three-judge panel temporarily blocked State officials from professionally disciplin-
ing physicians for performing abortions for a limited number of diagnoses, includ-
ing preterm premature rupture of membranes (PPROM), and held that those diag-
noses are serious medical emergencies under the Medical Necessity Exception to 
Tennessee’s abortion ban. Blackmon v. State of Tennessee, No. 23-1196-IV(I) 
(Tenn. Ch. Oct. 17, 2024). Before this order, which may be reversed, Tennessee’s 
abortion ban routinely chilled Tennessee physicians from providing abortion care 
in those circumstances. See infra 14–16. 
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of Tennessee Graduate School of Medicine. She has lived and worked in Tennessee 

for over two decades. Dr. Zite is the only board-certified Complex Family Planning 

OB/GYN in east Tennessee. She provides abortions to the extent permitted by the 

narrow exceptions to Tennessee’s abortion ban. Dr. Zite is Jewish. She believes as a 

matter of religious conviction that life is sacred and that each person has inestimable 

value. 

Amici OB/GYNs and MFMs have a deep interest in this Court vindicating 

Congress’s intent for the Emergency Medical Treatment and Labor Act (“EM-

TALA”), 42 U.S.C. §1395dd, to accord with medical ethics and enable abortions 

necessary to stabilize emergency conditions that seriously threaten a patient’s health. 

Accepting Appellants’ interpretation of EMTALA would have the absurd result of 

placing EMTALA at odds with fundamental medical ethics. As such, it would force 

OB/GYNs and MFMs in Idaho to violate their medical ethics. By the same token, 

accepting Appellants’ ahistorical interpretation of EMTALA would force some of 

these physicians to violate their conscientious or religious convictions. While EM-

TALA has always required abortions necessary to stabilize emergencies that seri-

ously threaten a patient’s health, the confusion generated by Dobbs v. Jackson 

Women’s Health Organization, 142 S. Ct. 2228 (2022), chilled that care in states 

that criminalized it, with alarming consequences. Thus, accepting Appellants’ 
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flawed interpretation of EMTALA would sanction that chilling, and reinforce the 

violation of certain amici’s medical ethics and deeply-held beliefs. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

 Breathtakingly, Appellants claim that EMTALA does not require any partic-

ular stabilizing treatments to be offered in specific emergencies—irrespective of the 

standard of care—unless state law authorizes those treatments. Appellants further 

claim that, even if EMTALA requires particular stabilizing treatments to be offered 

in specific emergencies, those treatments can never be abortion care. As Appellants 

tell it, Congress intended for EMTALA to subordinate the pregnant individual’s in-

terests to those of their embryo or fetus unless and until the pregnancy threatens the 

individual’s life, regardless of the individual’s wishes and an existing constitutional 

right to abortion. The natural and chilling consequence of Appellants’ position today 

is that EMTALA allows a covered hospital to deny an emergency abortion to an 

individual suffering from a condition that seriously threatens their health or fertility 

even when the standard of care requires a physician to offer abortion as a treatment 

option—so long as the hospital subjects all patients to subpar treatment regardless 

of their ability to pay. Thankfully, hospitals typically try to provide the standard of 

care to all their patients. Thus, contrary even to their own impoverished understand-

ing of EMTALA, Appellants’ position would exclude only patients needing stabi-

lizing abortion care from EMTALA’s basic, but critical protection. 
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Appellants’ position is untenable because Congress intended for EMTALA to 

serve the Governmental interest in maintaining the ethics and integrity of the medical 

profession. And amici have first-hand knowledge of how the inability to rely on 

EMTALA to offer an abortion necessary to stabilize an emergency condition that 

seriously threatens an individual’s health defies fundamental medical ethics and 

thereby erodes the integrity of physicians and their relationship with patients. That 

is, it forces physicians to delay or withhold wanted care that would preserve their 

patients’ health and fertility for fear of losing their freedom and livelihood. Amici 

also have personal knowledge of how the inability to rely on EMTALA to provide 

emergency abortion care to patients who want it and urgently need it forces many 

physicians to violate conscientious and religious beliefs that forbid them from aban-

doning individuals who need their help. 

ARGUMENT 

I. Congress Intended for EMTALA to Protect the Ethics and Integrity of 
Physicians Providing Emergency Care. 

 Protecting the “ethics and integrity of the medical profession” is decidedly in 

the public interest. Washington v. Glucksberg, 521 U.S. 702, 731 (1997). Congress 

plainly intended to serve this interest in enacting EMTALA. Interpreting EMTALA 

in a manner at variance with medical ethics, as Appellants do, would ascribe an ab-

surd intent to Congress. See, e.g., Compton Unified Sch. Dist. v. Addison, 598 F.3d 
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1181, 1184 (9th Cir. 2010) (“We read statutes as a whole, and avoid statutory inter-

pretations which would produce absurd results.”). 

The text of EMTALA, which does not prescribe any particular medical treat-

ments, comports with an ethical approach to providing medical care rather than, as 

Appellants insist, indefinitely bending to state laws regardless of their impact on 

patients.5 Medical ethics, including the core ethical principle of respect for patient 

autonomy, require physicians to engage in shared decision-making with patients to 

identify a course of action. See infra 12–13. In shared decision-making, physicians 

provide evidence-based information and options to the patient, explore the patient’s 

values and preferences, and help the patient choose options consistent with their val-

ues and preferences.6 As Dr. Miller notes, “we are never treating the illness alone. 

Rather, we are caring for the whole patient, which requires us to consider her broader 

 

5 Tellingly, the cascade of horrors that Appellants insinuate could result from a rul-
ing against them is limited to instances driven by an individual clinician’s predilec-
tion and detached from the standard of care. See, e.g., Brief of Movants-Appellants 
at 43, Moyle v. United States, Nos. 23-35450, 23-35440 (9th Cir. Sept. 13, 2024); 
Brief of Defendant-Appellant at 37, Moyle v. United States, Nos. 23-35440, 23-
35450 (9th Cir. Sept. 13, 2024). 
6 ACOG Committee Opinion No. 819, Informed Consent and Shared Decision 
Making in Obstetrics and Gynecology (2021), https://www.acog.org/clinical/clini-
cal-guidance/committee-opinion/articles/2021/02/informed-consent-and-shared-de-
cision-making-in-obstetrics-and-gynecology. 

Case: 23-35440, 10/22/2024, ID: 12911892, DktEntry: 204, Page 12 of 33



 

 

8 

health, self-identity, major relationships, and personal beliefs.”7 To illustrate, Dr. 

Zite once treated an anemic patient who was a Jehovah’s Witness and who had a 

molar pregnancy, in which abnormal cells and chromosomal abnormalities make the 

pregnancy non-viable and life-threatening for the patient. After fully explaining the 

relevant risks, Dr. Zite honored the patient’s wishes for more time to consider 

whether to continue the pregnancy and to not receive a blood transfusion if she suf-

fered life-threatening bleeding. As Dr. Zite explains, “although the patient ultimately 

did decide to have a dilation and curettage (“D&C”) procedure, she continued to 

decline blood products. It would have been contrary to medical ethics to override 

my patient’s deeply-held beliefs even if it meant preventing her from bleeding to 

death.” 

EMTALA respects the shared decision-making model and the medical ethics 

underlying it by allowing shared decision-making to flourish rather than imposing 

particular treatments in specific emergencies regardless of the standard of care and 

the unique needs of the patient. By the same token, shared decision-making requires 

physicians to be able to offer an abortion that, in their reasonable medical judgment, 

 

7 The accounts in this brief come from interviews conducted by amici’s counsel. All 
the amici have reviewed and approved their accounts. The opinions expressed in the 
accounts are the amici’s alone and not necessarily shared by the institutions with 
which amici are affiliated. 
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is necessary to stabilize an emergency health condition that seriously threatens their 

patient’s health. See, e.g., infra 17–18. 

Appellants are flatly wrong that EMTALA creates duties towards the embryo 

or fetus independent of the duties towards the pregnant individual. Although the 

statute distinguishes between “the individual” and “her unborn child,” 42 U.S.C. § 

1395dd(e)(1)(A)(i), it makes clear that EMTALA’s duties to screen, stabilize, or 

transfer run to the “individual” seeking care. Id. § 1395dd(a), (b)(1), and (c)(1). That 

is, the “individual” must be informed of risks and benefits and can “refuse” particular 

examination or treatment.” Id. § 1395dd(b)(2). Thus, EMTALA creates duties, in-

cluding the obtaining of informed consent, towards the pregnant individual and not 

their embryo or fetus. 

This is consistent with medical ethics, which require healthcare providers to 

approach the treatment of an embryo or fetus through the lens of the pregnant indi-

vidual. Dr. Miller, for example, echoes the language her individual patients use to 

refer to their pregnancies: “If a patient describes her pregnancy as a fetus, I refer to 

the pregnancy as a fetus. If a patient describes her pregnancy as a baby, I refer to the 

pregnancy as a baby.” Dr. Zahedi-Spung illustrates how physicians approach the 

treatment of a fetus through the lens of the pregnant individual using accounts of 

pregnancy complications before Dobbs: 
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A person’s pregnancy means to me what it means to them. I have had patients 
for whom their pregnancy was the best thing that ever happened to them until 
they discovered that the fetus had a severe anomaly. Many of these patients 
decided to end their pregnancy because they wanted to shield the fetus from 
suffering. I honored that decision. In cases where patients were dismayed to 
learn there was no heartbeat, some assumed the risks of labor and delivery 
rather than having a dilation and evacuation (“D&E”) so they could hold their 
baby and take footprints. I honored that decision. In each one of these incred-
ibly difficult situations, my care reflected my individual patient’s solicitude 
and preferences for their fetus. 

That EMTALA creates obligations to a pregnant individual—who are not them-

selves experiencing a health emergency—in connection with an emergency that se-

riously threatens the health of their “unborn child” comports with the ethical practice 

of accounting for the pregnant individual’s wishes in determining how to treat their 

fetus. So too EMTALA’s requirement that in determining whether to transfer a la-

boring woman experiencing no other emergency, hospitals consider any risks to her 

“unborn child.” Certainly, nothing in EMTALA requires physicians to subordinate 

the interests of the pregnant individual to the interests of their embryo or fetus. See 

Moyle v. United States, 144 S. Ct. 2015, 2019 (2024) (Kagan, J., concurring) (ob-

serving that in “ensur[ing] that a woman with no health risks of her own can demand  

. . . treatment if her fetus is in peril [, EMTALA] . . . . does not displace the hospital’s 

duty to a woman whose  . . . health is in jeopardy”). And nothing in EMTALA 

requires hospitals to single out pregnant individuals for less favorable treatment than 

individuals with other emergency medical conditions requiring stabilizing treatment. 
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To the contrary, the language and structure of the statute make clear that the pregnant 

individual’s wishes are paramount. See 42 U.S.C. § 1395dd(b)(2). 

II. The Inability to Provide an Abortion Necessary to Stabilize an Emer-
gency Condition that Seriously Threatens a Patient’s Health Forces 
Physicians to Violate Their Medical Ethics. 

As a medical resident, I quickly realized that high-risk OB/GYNs can 
do great things. But a lot of pregnancy complications would go away if 
a patient was not pregnant, and many pregnant patients do not want to 
be pregnant anymore. It is not fair to force them to wait until they are 
at death’s door before we can treat them, and ethically, they should not 
have to. 

Dr. Nikki Zite. 

The inability to provide an abortion necessary to stabilize an emergency that 

seriously threatens a patient’s health forces physicians to violate the cornerstones of 

medical ethics, including: (1) respect for patient autonomy, (2) beneficence, and (3) 

non-maleficence.8 

Having to delay or withhold abortion care until an emergency condition is 

clearly life-threatening forces physicians to undermine the physician-patient rela-

tionship by requiring them to consider the personal costs of inadvertently violating 

an abortion ban. It also forces physicians to violate the principle of respect for patient 

autonomy by requiring them to ignore a patient’s informed and considered wish to 

obtain an abortion for an emergency seriously threatening their health.  The inability 

 

8 Tom L. Beauchamp & James F. Childress, Principles of Biomedical Ethics (8th ed. 
2019). 
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to provide an abortion in this circumstance forces physicians to breach the time-

honored principles of beneficence and non-maleficence by needlessly allowing their 

patients’ health to deteriorate. 

A. The Inability to Provide an Abortion Necessary to Stabilize an 
Emergency Condition that Seriously Threatens a Patient’s Health 
Undermines the Physician-Patient Relationship. 

A central tenet of medical ethics is the sanctity of the physician-patient rela-

tionship. An ethical physician-patient relationship requires that patients trust their 

physicians enough to express themselves honestly so that their physician can form a 

medical judgment about what information is material to the patient, provide the pa-

tient that information, and support them in choosing a treatment plan consistent with 

their values, preferences, and healthcare goals.9 The American Medical Association 

Code of Medical Ethics places on physicians the “ethical responsibility to place pa-

tients’ welfare above the physician’s own self-interest or obligation to others.”10 

The specter of criminal penalties and professional discipline for providing an 

abortion necessary to stabilize an emergency condition that seriously threatens a pa-

tient’s health, but is not yet life-threatening, complicates a physician’s allegiance to 

their patient in a way that undermines the all-important physician-patient 

 

9 See, e.g., Ann. S. O’Mailey et al., The Role of Trust in Use of Preventive Services 
Among Low-Income African American Women, 38 Prev. Med. 777, 777–78 (2004). 
10 AMA, Code of Medical Ethics, Patient-Physician Relationships § 1.1.1. 
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relationship. As amici demonstrate, the inability to rely on EMTALA to provide such 

abortion care compels physicians to consider the risks to their personal freedom, 

livelihood, and family of promoting their patients’ welfare and best interests. Dr. 

Miller, for example, notes how Idaho’s abortion ban causes physicians to think twice 

about providing essential care to patients suffering emergent pregnancy complica-

tions because of the personal costs of transgressing the ban: 

When I was practicing in Boise, I consulted on a case involving a patient car-
rying two fetuses. The patient went into preterm labor and delivered one of 
the fetuses. She was bleeding heavily, signaling that she had sustained a pla-
cental abruption, an alarming complication in which the placenta detaches 
from the uterus. The standard of care in that circumstance is to hasten labor 
and deliver the second fetus. But the physician feared that doing so and po-
tentially causing the fetus’s death could trigger criminal prosecution and rev-
ocation of his medical license. He even considered providing a blood transfu-
sion to the patient instead. The physician ultimately hastened the patient’s la-
bor and delivered the second fetus once staff agreed that it did not constitute 
an abortion, but only after several hours of deliberation—and unnecessary de-
lay. 

As Dr. Zite explains, “a physician should never have to decide between providing 

wanted medical care that will relieve their patient’s suffering or avoiding prison and 

maintaining the medical license that is supposed to allow them to take care of their 

patients.” Dr. Bernard puts it plainly: “The inability to provide abortions pursuant to 

EMTALA makes it so I am torn between my ethical duties to my patients and my 

own life and family, which is the inverse of how we were taught to practice medi-

cine.”  
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Amici and other physicians work hard to establish and maintain ethical physi-

cian-patient relationships. The inability to provide abortions necessary to stabilize 

emergency conditions jeopardizes these relationships. 

B. The Inability to Provide an Abortion Necessary to Stabilize an 
Emergency Condition that Seriously Threatens a Patient’s Health 
Violates the Ethical Principle of Respect for Patient Autonomy. 

The ethical principle of respect for patient autonomy requires physicians to 

support patients in making and carrying out informed choices. In this process, a phy-

sician works with patients to clarify their values, preferences, and treatment goals. 

The physician provides evidence-based information about the risks, benefits, and 

alternatives of a given course of treatment in light of the patient’s values, prefer-

ences, and goals. Dr. Zite, who practices in Knoxville, Tennessee, distills how com-

prehensive, material information helps protect the autonomy of a pregnant individual 

suffering a health emergency by enabling them to choose among all possible options:  

I should not be the most terrified person in the room, or the only person that 
truly understands how dangerous the situation is. I understand that at times 
people make their medical decisions based mostly on their religious or moral 
beliefs. But I also know that people do not know what decision they are going 
to make until they are faced with a particular situation. For instance, I have 
had several patients who consider themselves “pro-life,” but opted for an abor-
tion when faced with a medical emergency. One such patient was about 17 
weeks pregnant when she was diagnosed with a molar pregnancy that would 
have killed her if she remained pregnant. She and her husband told me to do 
whatever I needed to do to save her life. This meant terminating her pregnancy 
despite it being a very desired pregnancy prior to the grim diagnosis. We are 
obligated to give our patients the full picture and then heed their choices. In 
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an emergency that seriously threatens a patient’s health, that choice is often 
an abortion. 

Dr. Miller illustrates how the inability to heed a patient’s choice to promptly 

obtain an abortion for an emergency that seriously threatens their health tramples on 

patient autonomy in violation of medical ethics: 

In Idaho, I had been treating a patient with kidney disease ever since she came 
to me for preconception counseling, a process intended to reduce the chances 
of poor obstetric, maternal, and fetal outcomes. She had a multiple pregnancy, 
meaning she was carrying two fetuses, and became extremely sick with 
preeclampsia before the pregnancy was viable. At that point, only one of the 
fetuses still had a heartbeat. The physician treating her when she presented 
with preeclampsia immediately explained that the pregnancy posed extraordi-
nary risks to her health and fertility, and she wanted to terminate it. But 
Idaho’s abortion ban left me in the callous position of communicating the sub-
stantial hazards of remaining pregnant any longer only to refuse my patient 
the abortion she needed and wanted. Instead, my MFM partner had to arrange 
for a helicopter to fly her out of state in her precarious condition. This isn’t 
medicine. 
 
Amici have all practiced medicine in states, including Idaho, that criminalize 

or chill abortions necessary to address emergent conditions that seriously threaten a 

patient’s health. To their horror, the lack of clarity that EMTALA requires emer-

gency abortion care to be offered even in states that have criminalized it after Dobbs 

has forced them to deny this care to patients minutes after asking the patients to trust 

them and explaining why an abortion is medically indicated in that situation. In other 

words, the seeming inability to provide emergency abortions has forced amici to 
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disregard their patients’ well-informed and considered choices in violation of their 

medical ethical duty to respect patient autonomy. 

C. The Inability to Provide an Abortion Necessary to Stabilize an 
Emergency Condition that Seriously Threatens a Patient’s Health 
Violates the Ethical Principles of Beneficence and Non-Malefi-
cence. 

Beneficence is the notion that medical interventions should aim to maximally 

benefit the patient and, accordingly, physicians should act with the intent of maxi-

mally benefiting patients. Relatedly, non-maleficence is the obligation to “do no 

harm.”11 These bedrock ethical principles are essential for maintaining public trust 

in the medical profession and preserving the physician-patient relationship.12 Dr. 

Zahedi-Spung puts it simply: “Like everyone else who goes into medicine, I went 

into it to help people.” 

Beneficence and non-maleficence mean more than simply avoiding causing 

harm. Indeed, medical ethics scholars recognize that beneficence and non-malefi-

cence collectively impose affirmative obligations on physicians, requiring that they 

act to avert harm.13 EMTALA embodies these principles by defining the “emergency 

 

11 Beauchamp & Childress, supra note 8. 
12 Id.; see also Eileen E. Morrison, Ethics in Health Administration 47–48 (4th ed. 
2018). 
13 See, e.g., Lois Snyder Sulmasy & Thomas A. Bledsoe, American College of Phy-
sicians Ethics Manual: Seventh Edition, 170 Annals of Internal Medicine (Jan. 
2019), https://www.acpjournals.org/doi/10.7326/M18-2160. 
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medical condition” triggering obligations for healthcare providers to include condi-

tions that “could reasonably be expected to” cause serious dysfunction to a bodily 

organ or part, result in serious impairment to a bodily function, or place a patient’s 

health in serious jeopardy.14 

The ethical principles of beneficence and non-maleficence require an abortion 

to be offered to a patient if it would protect the patient from grievous harm. For 

physicians like amici, who provide care in emergency settings, there is a special 

obligation to intervene quickly to prevent major harm because patients are likely to 

rapidly decline otherwise. This is particularly true for pregnant patients experiencing 

medical emergencies, who can devolve from a stable condition to a life-threatening 

one in a matter of hours if they are not treated quickly.15 As physicians across the 

country have reflected, the inability to provide abortions necessary to stabilize seri-

ous conditions forces them to make impossible choices between upholding the be-

neficence and non-maleficence principles and breaking the law.16 Dr. Bernard, who 

practices in Indiana, provides an example: 

 

14 42 U.S.C. 1395dd(e)(1)(A) (defining “emergency medical condition”). 
15 See, e.g., ACEP, Code of Ethics for Emergency Physicians, 6 (2023), 
https://www.acep.org/siteassets/new-pdfs/policy-statements/code-of-ethics-for-
emergency-physicians.pdf.  
16 See, e.g., Kavitha Surana, Their States Banned Abortion. Doctors Now Say They 
Can’t Give Women Potential Lifesaving Care, PRO PUBLICA (Feb. 26, 2024), 
https://www.propublica.org/article/abortion-doctor-decisions-hospital-committee. 
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I often treat patients who are referred by physicians in other parts of the 
state who are concerned about the legal ramifications of terminating 
pregnancies in medical emergencies. Recently, I provided an abortion 
to one such patient who had suffered PPROM. This means that her wa-
ter had broken prematurely, at 17 weeks’ gestational age. Although the 
patient’s condition was stable when her previous physician discharged 
her, she arrived at my emergency room with a serious infection, fever, 
and in sepsis. It was very dangerous, so much so that she needed to be 
placed on an IV for several days after the abortion to return to a point 
of stability. If she had been provided with an abortion earlier, her con-
dition would not have deteriorated to a grave degree. She would have 
been spared severe harm and suffering. Instead, she was left with a 
heightened risk of infertility and ectopic pregnancy.17 

Contrary to the time-honored principles of beneficence and non-maleficence, 

the inability to rely on EMTALA to provide emergency abortion care to patients 

with high-risk pregnancies has forced the amici to delay or withhold needed treat-

ment, with “horrific” and “truly awful” consequences.18 As, Dr. Zahedi-Spung 

notes, this turns beneficence and non-maleficence on its head: 

When I practiced in Tennessee, I had situations where a patient devel-
oped a severe complication that would cease once the pregnancy ended. 
But state law prevented me from providing her an abortion for that con-
dition alone because her life was not in danger yet. This left us both in 
limbo, waiting for something worse to happen to the patient so that I 
could provide her an abortion under an exception to Tennessee’s abor-
tion ban. Until then, there was nothing I could do for her, and I was 

 

17 Appellants’ efforts to obscure the clear conflict between EMTALA and Idaho’s 
abortion ban are unavailing. Nothing in their briefing contradicts the fact that the 
ban criminalizes abortion care for the medical conditions identified in this brief, in-
cluding: placental abruption, PPROM, and preeclampsia. See Moyle, 144 S. Ct. at 
2036 (Alito, J. dissenting) (“[T]here is a real conflict.”).  
18 Dr. Nikki Zite. 
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essentially waiting around for something awful to happen instead of 
trying to protect my patient from something awful. 

In fact, Dr. Bernard illustrates how the inability to provide emergency 

abortion care even in cases of virtually inevitable fetal death makes physicians 

feel as if they are actively harming the patients they are obligated to center: 

I also have situations where the patient previously had severe preg-
nancy complications, such as peripartum cardiomyopathy (a weakness 
of the heart muscle), that recur and now has a pregnancy with severe 
fetal anomalies and a heightened risk of stillbirth. The patient then asks 
for an abortion, and I have to explain that the state criminalizes it even 
when a pregnancy has a severe (but not 100% lethal) condition. I offer 
them emotional support while having to refer them to a healthcare pro-
vider with whom they have not yet built a relationship, and a state to 
which it may cost thousands of dollars and a substantial amount of time 
to travel. I say this over and over to patients. The absurdity and cruelty 
of this sequence makes no sense to me and is counter to my oath to do 
no harm. 

As amici are well aware, the only reason that the inability to rely on EMTALA 

to provide emergency abortion care has not led to the death of one of their patients 

yet is pure luck. Devastatingly, other patients and physicians have not been so 

“lucky.”19 

 

19 See, e.g., Kavitha Surana, Abortion Bans Have Delayed Emergency Medical Care. 
In Georgia, Experts Say This Mother’s Death was Preventable, PROPUBLICA (Sept. 
16, 2024), https://www.propublica.org/article/georgia-abortion-ban-amber-thur-
man-death; Kavitha Surana, Afraid to Seek Care Amid Georgia’s Abortion Ban, She 
Stayed at Home and Died, PROPUBLICA (Sept. 18, 2024), https://www.propub-
lica.org/article/candi-miller-abortion-ban-death-georgia.  
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Whether they are waiting for the earliest opportunity to intervene, or referring 

patients out of state, the inability to provide emergency abortion care forces physi-

cians to allow their patients to get sicker and sicker despite the physicians’ readiness 

to treat them. In this way, the inability to provide emergency abortion care forces 

physicians to compromise the time-honored principles of beneficence and non-ma-

leficence. Yet the purpose of EMTALA is to ensure that physicians can provide sta-

bilizing care to their patients without delay, consistent with their ethical obligations. 

III. The Inability to Provide an Abortion Necessary to Stabilize an Emer-
gency Condition that Seriously Threatens a Patient’s Health Forces 
Many Physicians to Violate Conscientious or Religious Beliefs that For-
bid Them from Abandoning an Individual in Need. 

“Effectively turning away a patient in need chips away at your soul every time 

you do it.” Dr. Caitlin Bernard. 

As the amici demonstrate, having to delay or withhold emergency abortion 

care forces many physicians to compromise deeply-held conscientious or religious 

beliefs. Appellants’ interpretation of EMTALA therefore disfavors conscientious 

and religious beliefs that align with medical ethics, while favoring other conscien-

tious and religious beliefs.20 This too impermissibly ascribes an implausible intent 

to Congress. See supra 6–7. Moreover, courts have a “duty to guard and respect that 

 

20 See Moyle, 144 S. Ct. at 2021 (Barrett, J., concurring) (“[T]he United States clar-
ified that federal conscience protections, for both hospitals and individual physi-
cians, apply in the EMTALA context.”). 
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sphere of inviolable conscience and belief which is the mark of a free people.” Lee v. 

Weisman, 505 U.S. 577, 592 (1992). 

Dr. Zite, who is Jewish, firmly believes that life is sacred and that each person 

has inestimable value. By extension, she believes that it is a tragedy for anyone to 

lose their life or suffer substantial harm to their health due to pregnancy complica-

tions. Indeed, her Jewish upbringing “always emphasized that the pregnant person’s 

life is prioritized until the baby is born.” Forcing someone to remain pregnant for 

any material period when the pregnancy seriously threatens their health is therefore 

inimical to her faith. Dr. Zite’s faith propels her to provide abortions in this circum-

stance, particularly where virtually no one else feels safe providing this care and 

where subsequent generations of medical professionals risk lacking the skills to care 

for patients in these situations. 

Dr. Zite describes how the inability to rely on EMTALA to provide abortions 

in emergencies that seriously threaten her patients’ health has forced her to violate 

these religious convictions: 

Recently, I treated a woman who had suffered PPROM and went into labor. 
The pregnancy was no longer viable, and my patient was grief-stricken. She 
asked for an abortion to avoid suffering through the delivery of a non-viable 
baby. An abortion is the standard of care in her circumstance because she was 
at risk of infection and her condition could decline rapidly. But there was still 
a heartbeat and she could not be said to be deathly ill yet. Consequently, Ten-
nessee’s abortion ban, which has an exceedingly narrow health exception, and 
carries criminal and professional penalties, chilled staff at my hospital from 
assisting me in terminating her pregnancy in a timely fashion. At the same 
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time, my patient was not stable enough to transfer somewhere where she could 
legally obtain an abortion. As a result, my patient delivered a dead fetus in the 
holding area of the operating room and lost excessive amounts of blood. I cried 
with her and members of the team that did want to provide her care over the 
needless physical and emotional trauma she had to endure and my own anger 
at being forced to effectively abandon someone I was eminently capable of 
helping. 

While Dr. Zite feels that the inability to provide emergency abortion care re-

peatedly forces her to compromise her religious ideals, she is terrified that things will 

get worse. Namely, she fears that one of her patients will die from a preventable 

cause: “What is more, I live in perpetual fear that I will have to watch a woman die, 

grow so sick that she sustains life-long brain, heart, or lung deficits, or lose her fer-

tility. The mere thought is devastating.” Dr. Zite’s powerlessness to avert such dis-

asters despite her extensive training and her institution’s resources forces her, on a 

regular basis, to violate her religious duty to uphold the dignity of people, and preg-

nant women in particular. 

Having to withhold or delay abortion care for patients suffering severe health 

emergencies also undercuts Dr. Zite’s faith-based commitment to help train the next 

generation of OB/GYNs: 

Our inability to offer abortions necessary to stabilize major health emergencies 
has made it substantially more likely that our medical residents will not feel 
comfortable treating a pregnant woman experiencing major bleeding at 17 
weeks, for example, or a pregnant woman whose water breaks at 19 weeks and 
is at risk for sepsis, for instance. 
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Leaving her trainees ignorant of such fundamental aspects of pregnancy care again 

strikes at Dr. Zite’s religious obligation to uphold the dignity of pregnant women. 

Similarly, Dr. Zahedi-Spung deeply believes as a matter of conscience that 

people are born equal. This fundamental belief about humanity gives rise to a duty 

to help vulnerable people without judgment and to combat inequality, including sys-

temic racism. Before she left Tennessee, having to refer seriously ill pregnant pa-

tients out of state and thus delay their care forced her to forsake these principles and 

caused her severe moral distress: 

A patient who had been happy and excited about her pregnancy came in at 16 
weeks for a regular visit. We discovered that the fetus had hydrops fetalis, in 
which a large amount of fluid builds up in the fetus’s organs and tissues. My 
patient was shattered. To make matters worse, the fetal anomaly triggered 
preeclampsia. The standard of care in this situation is to end the pregnancy. 
But at that point, my patient’s lab results were normal. Put differently, because 
the condition was not yet life-threatening, Tennessee’s abortion ban forbade 
me from continuing to care for her. 

As with most of my patients, she was shocked that I could not end a pregnancy 
that was seriously jeopardizing her health and had no chance of coming to 
term. She kept asking if she was going to die. I kept saying, “I’m trying, I’m 
trying, we’re going to make it happen. We just need to get you to the right 
place where you can be taken care of.” And in fact, I pushed my rage and grief 
to the side to call a trusted abortion provider in North Carolina, the closest 
place my patient could legally obtain care. It is a testament to the dedication 
and compassion of abortion providers that I knew this physician would take 
my call and reshuffle her own life to help my patient. My patient lacked the 
resources to make the trip to North Carolina, so I arranged for an ambulance 
to take her. During the six-hour ride, her blood pressure skyrocketed to 
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200/120 mmHg and her kidneys began failing. I was terrified that she would 
die. Fortunately, she survived, but her ordeal turned me inside out.21 

The practice of shuttling patients with destabilizing conditions between hos-

pitals—at great risk to their health—is precisely what EMTALA was intended to 

end.  Moreover, this was far from the only time that the inability to provide an abor-

tion needed to stabilize a severe health emergency forced Dr. Zahedi-Spung to con-

tradict her deeply-held conscientious belief in empowering the vulnerable. She 

shares an account of when she had no choice but to simply withhold care: 

I had another patient in Chattanooga who suffered PPROM at 16 weeks, 
which meant that her pregnancy was no longer viable. She went into labor, 
but was not yet facing a life-threatening emergency. So, Tennessee’s abortion 
ban prohibited me from offering her an abortion, the standard of care in that 
circumstance. At the same time, my patient was not stable enough to transfer 
out-of-state. Thus, there was nothing I could do but offer her an epidural and 
emotionally support her through needless, excruciating pain. I felt I was tor-
turing her and that tortured me. 

The inability to provide abortions to women suffering severe health emergen-

cies, despite EMTALA’s protections for patients who need emergency treatment, 

made Dr. Zahedi-Spung’s commitment to racial justice feel hollow: 

 

21 The repercussions of pregnant women being unable to obtain timely treatment 
were at the forefront of Congress’s mind in enacting EMTALA. See Brief for 121 
Members of Congress as Amici Curiae Supporting Petitioners at 7, Moyle v. United 
States, 144 S. Ct. 2015 (2024) (Nos. 23-726, 23-727) (“‘Once at the hospital, the 
woman was told  . . . nothing could be done for her.’ The woman traveled two hours 
to a university hospital, where she delivered a premature baby. The baby died 
minutes after birth.”) (citing statement of Judith G. Waxman, Managing Att’y, Nat’l 
Health L. Program). 
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After Tennessee’s abortion ban took effect, I had to refer at least eight patients 
who needed an abortion to stabilize an emergency condition. Their faces are 
burned into my mind. In my experience, when this care is unavailable, Black 
people, Indigenous people, people of color, and immigrants suffer most. In 
2018–2020, Tennessee had the fourth-highest maternal mortality rate in the 
country. And Black women are 2.5 times more likely to die than white women 
in the state. How much more preeclampsia, how much more preterm labor are 
we going to delay treating there when we are fully capable of doing so and 
our patients already bear the brunt of a healthcare crisis? In Tennessee, as in 
every state where I have practiced medicine, I tried to assist without judgment 
and help create a country where someone’s race or ethnicity does not deter-
mine their welfare. But my values meant nothing where the law effectively 
prohibited me from upholding them. 

What is more, the inability to rely on EMTALA to offer abortions necessary 

to stabilize emergency conditions has forced physicians to violate their conscientious 

beliefs by driving them out of Idaho and other states that already have a shortage of 

high-risk obstetrical care providers. For Dr. Lauren Miller, leaving Boise, Idaho for 

Colorado resolved her medical ethical dilemma, in which she was serving as an 

MFM but prohibited from offering essential care to patients upon penalty of losing 

her freedom and livelihood. See supra 2. But leaving Idaho hardly resolved Dr. Mil-

ler’s conscientious dilemma. 

When considering in what area of medicine to specialize, Dr. Miller gravitated 

towards the quick problem-solving required of emergency room doctors. But she 

decided to become an MFM because it would allow her to address complex problems 

while building long-term relationships with her patients. Likewise, Dr. Miller chose 

to raise her family in Boise, Idaho, because she valued the small-town feel of the 
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city and putting down roots in her community. These major decisions—what work 

to do and where her children would grow up—reflect her deeply held conscientious 

belief that human beings are interconnected, and the duty she perceives from that 

fundamental belief to support others and enrich her community. 

When Dr. Miller was no longer able to offer abortion care to patients suffering 

from major health emergencies because of Idaho’s abortion ban, and she herself no 

longer felt safe or respected as a woman who may one day have another baby, she 

left Idaho. But this deepened a fear that timely, high-quality healthcare would be 

increasingly unavailable to pregnant Idahoans and made Dr. Miller feel complicit in 

the crisis: 

There are only a handful of abortion providers left in Idaho, And OB/GYNs 
are leaving in staggering numbers for the same reasons I did. As a conse-
quence, the medical students and residents no longer have adequate instruc-
tion. I fear they will lack critical skills like how to manage a miscarriage. By 
leaving Idaho, I feel I deserted my community and contributed to the dearth 
of physicians capable of caring for pregnant women, however unpredictable 
or challenging their complications, for generations to come. 

Dr. Miller’s sense of abandonment is at utter odds with her fundamental conscien-

tious belief that she has a duty to use her education and talents to enrich her commu-

nity. 

Dr. Zahedi-Spung echoes this sentiment of yet again feeling torn, this time 

between her medical ethical obligations to pregnant women suffering from health 
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emergencies, and her conscientious obligations to combat inequality, including sys-

temic racism: 

Ultimately, I made the devastating decision to leave my home in Tennessee 
and make a new one in Colorado because what I was doing in Chattanooga 
was not medicine as I was taught it. That is, I knew when I made that decision 
that I was leaving a community lacking access to pregnancy care and with one 
of the highest maternal mortality rates in the nation with one less MFM. I still 
struggle with the grief and guilt of that decision. 

CONCLUSION 

This Court should affirm the district court’s injunction. 
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