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STATEMENT OF SUPREME COURT JURISDICTION

1. Plaintiffs concur with the State’s Statement of Supreme Court Jurisdiction. State
Br. 12.

COUNTER-STATEMENT OF THE ISSUES

2. Whether Plaintiffs have standing to challenge S.B. 1, which would ban nearly all
abortions in the state, and which threatens to injure Plaintiffs through prison sentences and loss
of licensure and also to injure their patients and clients, who face serious obstacles to challenging
S.B. 1 on their own behalf, but would be deprived of necessary medical care if it took effect.

3. Whether the trial court correctly recognized, consistent with this Court’s
longstanding jurisprudence, that Article 1, Section 1 is judicially enforceable.

4. Whether the trial court correctly found that there is a reasonable likelihood that
Article 1, Section 1 protects the right to abortion, and that S.B. 1 materially burdens that right by
banning nearly all abortions in the state.

5. Whether the trial court abused its discretion in concluding that the balance of the
harms and the public interest weighed in favor of a preliminary injunction that permits Hoosiers
to decide whether to continue a pregnancy consistent with Indiana’s pre-existing restrictions on
abortion care.

STATEMENT OF THE CASE

On August 31, 2022, Planned Parenthood Great Northwest, Hawai’i, Alaska, Indiana,
Kentucky, Inc.; Women’s Med Group Professional Corporation; Whole Woman’s Health
Alliance; All-Options, Inc.; and Amy Caldwell, M.D. (“Plaintiffs”) filed suit in Monroe Circuit
Court against members of the Medical Licensing Board of Indiana and several county
prosecutors (collectively “the State”) challenging the constitutionality of Senate Bill 1 (“S.B. 17),

a near-total ban on abortion, under Article 1, Sections 1, 12, and 23 of the Indiana Constitution.

10
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App. 11, 43-64.! Plaintiffs simultaneously moved for a preliminary injunction barring its
enforcement. App. I1, 65-66.

The State filed its opposition and supporting declarations on September 16. Plaintiffs
filed a reply on September 19, the same day the trial court heard argument on the motion. After
considering the parties’ filings, record evidence, argument, the text of the Indiana Constitution,
and relevant case law, the trial court issued a detailed and thorough order granting a preliminary
injunction and enjoining Defendants from enforcing S.B. 1 during the pendency of the litigation.

The State appealed the preliminary injunction to the Court of Appeals, moved for a stay
of the preliminary injunction pending appeal, and sought to transfer the appeal to this Court
under Indiana Rule of Appellate Procedure 56(A). On October 12, this Court granted the motion
to transfer and denied the motion to stay.

STATEMENT OF FACTS
A. S.B. 1 Would Ban Abortion in Indiana

The long-standing status quo in Indiana is that Hoosiers have been legally permitted to
obtain safe abortions at licensed abortion clinics, hospitals, and ambulatory outpatient surgical
centers (“ASCs”). See, e.g., Ind. Code §§ 16-18-2-1.5,2 16-21-2-1, 16-34-2-1(a)(1). On August
5, 2022, the General Assembly passed, and Governor Holcomb signed, S.B. 1, which briefly
took effect on September 15, virtually eliminating abortion access in the state.> The trial court’s

preliminary injunction—supported by this Court’s denial of the State’s stay motion—is the only

! Citations herein to “App.” refer to the State’s Appendix. Citations to “PL.App.” refer to
Plaintiffs’ Appendix.

2 S.B. 1 repealed or amended the following Indiana Code provisions on September 15,
2022 that were subsequently temporarily enjoined by the trial court’s September 22, 2022 Order:
Ind. Code §§ 16-18-2-1.5, 16-21-2-1, 16-34-2-1, 16-34-2-7(a), 16-18-2-327.9, 25-22.5-8-6(b)(2).

3 Actions for Senate Bill 1, Indiana General Assembly 2022 Special Session (visited Dec.
1, 2022), http://iga.in.gov/legislative/2022ss1/bills/senate/1.

11
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thing ensuring Hoosiers have continued access to the abortion care they have relied on for 50
years.

If this Court vacates the preliminary injunction, S.B. 1 would ban abortion in Indiana by
making performing an abortion a Level 5 felony, punishable by imprisonment for one to six
years and a fine of up to $10,000. § 28 (Ind. Code § 16-34-2-7(a)); Ind. Code § 35-50-2-6(b).
S.B. 1 contains only three extremely limited exceptions:

First, if a physician determines based on “professional, medical judgment” that an
“abortion is necessary when reasonable medical judgment dictates that performing the abortion is
necessary to prevent any serious health risk to the pregnant woman or to save the pregnant
woman’s life” (“Health or Life Exception™), Section 21 provides that abortions are permitted
before “the earlier of viability of the fetus™* or 22 weeks LMP.> Ind. Code § 16-34-2-
1(a)(1)(A)(1). Section 21 also provides that if a physician determines based on “reasonable
medical judgment” that an “abortion is necessary when reasonable medical judgment dictates
that performing the abortion is necessary to prevent any serious health risk to the pregnant
woman or to save the pregnant woman'’s life” that abortions are permitted before “the earlier of
viability ... or [22 weeks LMP] and any time after.” § 21 (Ind. Code § 16-34-2-1(a)(1)(A)(1),

(3)(A)).® “[S]erious health risk” means that:

#S.B. 1 does not define “viability,” but Indiana Code generally states, “‘[v]iability’ ...
means the ability of a fetus to live outside the mother’s womb.” Ind. Code § 16-18-2-365.

3 S.B. 1 refers to gestational age in terms of “postfertilization age.” This brief refers to
gestational age in terms of the number of weeks since the first day of the patient’s last menstrual
period (“LMP”), the accepted approach to dating pregnancy in the medical field. Measuring
gestational age by LMP adds two weeks to the “postfertilization age” because fertilization
typically occurs around two weeks LMP.

6 Before the trial court, the parties agreed that “subsection (a)(1) applies to abortions
sought ‘before the earlier of viability of the fetus or twenty (20) weeks of postfertilization age of
the fetus,’” whereas “subsection (a)(3) applies to abortions sought ‘at the earlier of viability of

12
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in reasonable medical judgment, a condition exists that has complicated the

mother’s medical condition and necessitates an abortion to prevent death or a

serious risk of substantial and irreversible physical impairment of a major bodily

function. The term does not include psychological or emotional conditions. A

medical condition may not be determined to exist based on a claim or diagnosis

that the woman will engage in conduct that she intends to result in her death or in

physical harm.

§ 6 (Ind. Code § 16-18-2-327.9). Before performing the abortion, the physician must certify in
writing that the abortion is necessary to prevent a serious health risk to the patient or to save the
patient’s life. § 21 (Ind. Code § 16-34-2-1(a)(1)(E), (3)(E)).

Second, abortions are permitted up to 22 weeks LMP if a physician determines based on
“professional, medical judgment” that “the fetus is diagnosed with a lethal fetal anomaly”
(“Lethal Fetal Anomaly Exception”). § 21 (Ind. Code § 16-34-2-1(a)(1)(A)(ii)). “[L]ethal fetal
anomaly” means “a fetal condition diagnosed before birth that, if the pregnancy results in a live
birth, will with reasonable certainty result in the death of the child not more than three
(3) months after the child’s birth.” Ind. Code § 16-25-4.5-2. Before performing the abortion, the
physician must certify in writing that the abortion is necessary because the fetus is diagnosed
with a lethal fetal anomaly. § 21 (Ind. Code § 16-34-2-1(a)(1)(E)).

Third, abortions are permitted up to 12 weeks LMP if the pregnancy was a result of rape
or incest (“Rape or Incest Exception”). § 21 (Ind. Code § 16-34-2-1(a)(2)(A)). Before
performing the abortion, the physician must certify in writing, after proper examination, that the

abortion is being performed at the patient’s request because the pregnancy is a result of rape or

incest. § 21 (Ind. Code § 16-34-2-1(a)(2)).

the fetus or twenty (20) weeks of postfertilization age of the fetus and any time after.”” See App.
I1, 177; see also App. 111, 88.
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S.B. 1 would also eliminate licensed abortion clinics in the state—where the vast
majority of abortions currently occur—and require that any abortions performed under its narrow
exceptions take place at a licensed hospital or an ASC majority-owned by a hospital
(“Hospitalization Requirement”). § 21 (Ind. Code § 16-34-2-1(a)(1)(B), (2)(C), (3)(C)).

In addition to the felony-level criminal penalties for a violation of S.B. 1, a physician
“shall” have her license to practice medicine revoked if the Attorney General proves by a
preponderance of the evidence that the physician knowingly or intentionally performed an
abortion “in all instances” outside of S.B. 1’s three narrow exceptions. § 41 (Ind. Code § 25-
22.5-8-6(b)(2)). The Attorney General must also show by a preponderance of the evidence that
the physician performed the abortion with the intent to avoid the requirements of those
provisions. /d.

B. Plaintiffs Provide Safe and Essential Reproductive Health Care and Support
Services in Indiana

PPGNHAIK is a not-for-profit corporation incorporated in Washington State. App. II,
109. It is the largest provider of comprehensive reproductive health services in Indiana,
operating 11 licensed health centers throughout the state. App. II, 110. It offers medication
abortion up to 10 weeks LMP at its Lafayette health center, and medication abortion up to 10
weeks LMP and procedural (sometimes referenced as surgical) abortion up to 13 weeks 6 days
LMP at its Bloomington, Merrillville, and Georgetown Road (Indianapolis) health centers. App.
II, 110-111.

Women’s Med is a for-profit organization incorporated in Ohio. App. II, 115. It operates
a licensed abortion clinic in Indianapolis that provides procedural abortions until 13 weeks 6

days LMP, medication abortions until 10 weeks LMP, and contraceptive services. App. II, 116.
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